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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR DUVAL
COUNTY, FLORIDA

CASENO.:

2022-CA-004691

DIVISION:

CV.B

VOLLINTEER LIFE SAVING CORPS, INC.,

Plaintiff,
v,

CITY OF JACKSONVILLE BEACH,
FLORIDA,
Defendant.

ORDER DENYING COMPLAINT FOR WRIT OF MANDAMUS

"All political power is inherent in the people." Art. I, $ l, Fla. Const. "In drafting and
adopting the Florida Constitution, the citizens of the state 'reserved certain powers to themselves,
choosing to deal directly with some governmental measures. The referendum, then, is the essence

of a reserved power."' City of Naples v. Ethics Naples, lnc.,290 So. 3d 1072,1077 (Fla. 2d DCA
2020) (quoting Fla. Land Co. v. City

of Winter

Springs, 427 So. 2d 770, 172 (Fla. 1983)).

"Accordingly, Florida Courts traditionally [have] been reluctant to interfere with this right [of selfdetermination] by barring citizens from formulating their own organic law. The common thread
running through cases concerning the referendum process is the principle that citizens are free to
express their views on municipal matters through the power of referendum and that courts should

not interfere with the exercise of their referendum rights except in very narrow circumstances." Id.

This case, unfortunately, presents such a circumstance.

The City of Jacksonville contends that the charter amendment proposed by the citizen
petitions cannot be placed on the November election ballot for several reasons. The Court finds
two of these reasons compelling: (1) that the ballot summary language is misleading, and (2) that
the petitions are directed to the wrong goverrrmental entity such that no clear legal right exists

which can be enforced by mandamus. For the reasons set forth herein, this Court finds that
Defendants have shown causel why the requested relief should not be granted.

I.

BALLOT SUMMARY LANGUAGE
Under section 101.161(l), Florida Statutes, whenever a constitutional amendment or other

public measure2 is submitted to the vote of the people, a ballot summary of such amendment shall

be an explanatory statement, not exceeding 75 words in length, of the chief purpose of the
measure" and "[t]he ballot title shall consist of a caption, not exceeding 15 words in length, by

which the measure is commonly referred to or spoken of." Moreover, "a ballot summary of such
amendment or other public measure shall be printed in clear and unambiguous language."

Id. The

basic purpose of $101.161, Fla. Stat. is "to provide fair notice of the content of the proposed
amendment so that the voter

will not be misled

as

to its purpose, and can cast an intelligent and

informed ballot." Advisory Opinion to Atty. Gen. re Rights of Elec. Consumers regarding Solar

Energt Choice, 188 So. 3d822,831 (Fla. 2016) (quoting Advisory Op. to Att'y Gen.-Fee on
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In its Alternative Writ of Mandamus, this Court, reviewing only the four corners of Plaintiff s Complaint and the
exhibits incorporated therein, found that Plaintiff had demonstrated a clear legal right to compel the City to place the
proposed charter amendment on the ballot for the next general election. However, given the nature of the alternative
writ process, the City had not yet been afforded an opporrunity to make its case to the Court that the writ should not
issue. On August 22,2022, the City filed a Memorandum Showing Cause Why Mandamus Should Be Denied. The
Court reviewed that memorandum, and Plaintifl s August 25, 2022 Reply thereto. A show cause hearing was held on
August 25,2022, during which the Court heard argument of counsel and considered the relevant legal authorify.
"[S]ection 101.161 codifies the'accuracy requirement' implicit in Article XI, section 5 of the Florida Constitution,
and that requirement applies with equal force to the municipal referendum before [this Court]." Matheson v. City of
Miami,306 So.3d 1028, l03l (Fla. 3d DCA 2020).
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Everglades Sugar

Prod.,68l So. 2d 1124, ll27 (Fla. 1996)). See also, Askew v. Firestone,42l

So.2d 151, 156 (Fla. 1982) ("The purpose of section 10l.16l is to assure that the electorate

is

advised of the true meaning, and ramifications, of an amendment. A proposed amendment cannot

fly under false colors.... The burden of informing the public should not fall only on the press and

opponents

of the measure-the ballot title and summary must do

this.")

"Fair notice in terms of a ballot summary must be actual notice consisting of a clear
unambiguous explanation of the measure's chief purpose." Id.

If

and

proposed ballot language does

not satisff the requirements ofthe law, a court cannot rewrite it to correct its flaws: the only remedy
is for the proposed amendment to be stricken from the ballot. Dep't of State v. Florida Greyhound
Ass'n, (nc.,253 So. 3d 513, 519 (Fla. 2018).
Because voters

will not have the actual text of the amendment before them in the voting

booth when they cast their votes, the accuracy requirement is of paramount importance for the
ballot title and summary. Armstrong v. Harris,773 So. 2d7, 12-13 (Fla. 2000).
The petitions before the Court contain the following proposed ballot summary:

Amending the Charter adding a section continuing the practice of
the Volunteer Life Saving Corps ("Corps"), working together with
the Jacksonville Beach Ocean Rescue Division (from the location of
the American Red Cross Lifeguard Station), to save the lives of
residents and visitors of Jacksonville Beach. The City will execute
a deed permitting the American Red Cross to convey the Station
to the Corps and to allow the Corps to resume its operations.
(emphasis added). The language of this ballot summary would clearly lead a voter to believe that

if the City's charter is amended

as proposed, the American Red Cross Lifeguard Station property

would be conveyed to the Plaintiff. Indeed, that is the only conclusion to be drawn from this
language: that once the City deeds its interest in the Property to the American Red Cross, the
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American Red Cross would then convey the Property to the Corps, which conveyance would allow
the Corps to resume its operations. The proposed ordinance itself, however, states:

The City shall immediately execute a (new) deed of conveyance
permitting the American National Red Cross to convey a fee simple
absolute interest in the Station and the property on which it sits (as
described and recorded in Plat Book 3, Page 28 of the current public
records of Duval County, Florida)(collectively, "the Property") with
the City of Jacksonville Beach retaining no title or interest in said
Property. The Corps will continue to allow the JBOR to work
alongside and together with the Corps in substantially in
safeguarding the beach in the same manner the parties have
historically worked together.
Thus, the actual effect of the charter amendment,

if

adopted and implemented, would be

that the City deeded its interest in the lifeguard Station Property to the American Red Cross such
that the American Red Cross owned the property in fee simple absolute. The American Red Cross

could then do anything it wants with the Property

-

including prevent the Corps (or the City) from

using it for lifeguarding purposes. The ordinance says nothing about the American Red Cross then

conveying the Property to the Corps. This makes sense, of course, because the City could not
compel the American Red Cross, a private entity, to dispose of property it owns in any particular

manner. If, after obtaining the fee simple absolute interest in the Property, the American Red
Cross wanted to sell

it to another party for development, it would be free to do so under the

proposed charter amendment.

This misleading Ballot Summary is compounded by the language of the Ballot Title, which
reads

,.Amending Charter to Preserve Corps' Operation, Alongside JBOR, from American Red

any
Cross Lifeguard Station." That language, combined with the Ballot Summary, would lead
Corps
voter to think (1) that the chief purpose of the charter amendment is to ensure that the

Corps owning
continues its operations from the Station, (2) that this aim will be achieved by the
the property, (3) that

if the Charter Amendment passes, the City is going to deed the building to
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the American Red Cross and that the Red Cross would then deed the building to the Corps, and
(4) the Corps
Station

-

- now owning the Property -

could then resume its lifeguarding operations from the

which is the whole point of the ballot initiative in the first place. However, that is not

what the proposed amendment actually says and it is not the legal effect the amendment would
have.

A ballot title and summary are to be read as a single text to determine what a reasonable
voter would understand it to say. Dep't of State v. Florida Greyhound Ass'n, lnc.,253 So. 3d 513,
520 (FIa.2018)(citingAdvisory Op. to the Att'y Gen. re Florida's Amend. to Reduce Class Size,

816 So. 2d 580, 585 (Fla. 2002) (explaining that the ballot title and summary "must be read
together in determining whether the ballot information properly informs the voters"). Reading the

ballot summary and title together here, the Court must conclude that the ballot statement is
deceptive3 and misleading and does not clearly inform the public that the Lifeguard Station

will

be deeded away to a third party (the American Red Cross) with no recourse, and that this transfer

of property from the City will not ensure the Corps resumes its operations from the Station. This
result would entirely defeat the chief purpose of the proposed charter amendment.

II.

TIME TO CONTEST PROPOSED AMENDMENT
Plaintiff s Reply brief did not address the misleading nature of the ballot statement' Rather,

Plaintifl relying on Shulmister v. City of Pompano Beoch,798 So. 2d 199,802 (Fla. 4th DCA
2001) and City of Riviera Beach v. Riviera Beach Citizens Task Force, 87 So. 3d 18, 23 (Fla.4th

petition,
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6ourt

what the Court read in the filed pleadings, this is likely due to an unfortunate - and inexplicable - lack of
communication
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advanced the issue in a manner which would benefit the citizens of Jacksonville Beach.
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DCA2012) instead contends that it was the City's responsibility to draft a ballot summary which
complied with the statute. Although they do not quite close the loop applying that case law to
these facts, Plaintiff s argument seems to be that even

if

the Plaintiff s ballot summary was

misleading, the City should still be compelled to place the charter amendment on the ballot because

it was not Plaintifls job to draft the summary in the first place. Though not entirely without merit,
this argument overlooks the factual distinctions between these cases and the facts before this Court.

In Shulmister, apetition for charter amendment was presented to the
city which passed an enabling resolution containing a ballot
summary in excess of 75 words. Because the ballot summary did not
comply with section 101 .l6l ( I ), the supervisor of elections refused
to place the amendment on the ballot. The city, however, refused to
correct the ballot summary. [The Fourth District Court of Appeal]
held that the city had a ministerial duty to supply a summary in
compliance with the statute so that the amendment could be placed
on the ballot.
City of Riviera Beach v. Riviera Beach Citizens Task Force, 87 So. 3d ot 23. In Riviera Beach,
the Court first found that the ballot summary proposed by the citizen initiative was not misleading,
and then affirmed that the City could not prevent the issue from being presented on the ballot by

not passing an enabling resolution. Id

By contrast, this Court has not been asked to adjudicate the specific and more narrow issue

of whether the City has a ministerial duty to draft a ballot summary, or provide a different ballot
summary which complies with

gl0l.16l(1), Fla. Stat. Plaintiffs do not seek that relief;

indeed,

plaintiffs do not want that relief as it would mean the matter could not be on the November ballot.
This Court has been asked to put tftis (misleading) ballot summary and title before the voters.
presumably, Plaintiff s request this particular relief because there is no time to compel the
be
City to draft a new, non-misleading ballot summary and title if the proposed amendment is to

on the November 8,2022 general election

ballot. The Supervisor of Elections
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has averred that the

deadline to place language on the November election ballot is September 1,2022. The Emergency

Complaint was filed on August 15,2022. Acting with all haste due the moment, this Court issued
the Altemative Writ on August 17,2022, giving the City an abbreviated response time of August

25,2022.
Thus, the options before this Court simply do not include those presented to the Shulmister
and Riviera Beach

trial courts, which were not asked to put a misleading ballot summary before

the voters. Unlike those courts, this Court has determined that the ballot summary and title are

misleading. The only relief Plaintiff seeks is to compel the City to put the misleading ballot
summary and title before the voters in November. This Court is unwilling to do so deceive the
electorate in the interest of expediency.a

In a related argument, Plaintiff

asserts that because the proposed ordinance

is

not

unconstitutional in its entirety, it should be presented to the voters without interference from this
Court. Although they acknowledge there may be deficiencies in the language of the amendment,
and that a court

will likely

have to address the legality of the proposed amendment should it pass,

Plaintiff suggests those deficiencies can and should be addressed post-election.
Again, this argument is not without merit or support in the caselaw. See, City of Boca

Ratonv.siml,g6So.3dll40, ll42(Fla.4thDCA2012)("Priortoelection,initiativesonproposed
entirety,
ordinances should not be removed from the ballot unless they are unconstitutional in their
and challenges based upon non-constitutional grounds should not be decided prior to election.").

voters

put the issue to the
It is noteworthy that the city could call a special election to address this issue, or it could
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However, this Court finds that the ballot language is so misleading with respect to the chief purpose

of the amendment that the better course is to decide the issue of the amendment's legality now

Although there is no statutory mechanism for challenging a purported invalidity of

a

referendum question, there is support in the caselaw for trial courts to preempt an illegal ballot

initiative from reaching the voters; to impede a referendum "where it is made to appear that the
proceeding is inapplicable under the law or is in violation of the law." City of Coral Gables

v.

Carmichael,256 So. 2d 404,411 (Fla. 3d DCA 1972). The Third District in Mullenv. Bal Harbour

Vill.,24l So. 3d 949,957 (Fla. 3d DCA 2018) reviewed the methods by which allegedly illegal
referenda are addressed by trial courts:

Section 166.031 governs municipal charter amendment elections. It
does not set forth with specificity the procedures for moving a
charter amendment from petition form to ballot. Nor is there a
Florida statute governing the obligations of a county supervisor of
elections upon receipt of municipal petitions' Similarly, there is no
statutorily prescribed mechanism for challenging the legality of a
referendum question. Thus, there is a gap in the statutory law on
when and how a municipality should address petitions that appear
to its officials as presumptively invalid. The parties suggest that this
Court, in this case, determine whether a municipality's duty to move
the petitions to the supervisor of elections is ministerial, or whether
a municipality may, through its officials, restrain the petition
process if the officials have a good faith belief that the petition is
unlawful. We respectfully decline the parties' invitation to craft, via
judicial fiat, the rules dictating when and how a challenge to an
allegedly illegal referendum should be mounted.

A review of Florida case law reveals several different methods
employed by various parties to challenge the legality of a
referendum question. In some cases, like this one, municipal
officials fearing an invalid referendum question would reach voters
stopped the referendum process, which compelled referendum
proponents to seek a writ of mandamus. In some cases, third parties
sought to enjoin an alleged illegal referendum. And, in some cases,
the hunicipality (along with an intervening third party) sought
declaratory- relief to enjoin an alleged illegal
referendum. Irrespective of how the issue landed in the courts, in
each case, the trial and appellate courts reached and decided the
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issue ofreferendum legality. In none ofthese cases did a referendum
question that had been adjudicated illegal reach the voters.

This Court having determined that the ballot title and summary are so misleading as to
render this proceeding in violation of the law, it makes sense to address that illegality at this time.s

III.

PETITION DRAFTING ERROR
It is not just the misleading nature of the ballot title and summary that leads the Court to

conclude that this proceeding violates Florida

law.

Rather, the petition itself contains an

unfortunate, yet nevertheless fatal, drafting error.

Although the title of the petition clearly identifies

it as a "Jacksonville

Beach Charter

Amendment Petition Form," and the "Article and Section Being Created or Amended" states that
"Section 57(b) will be added to Chapter IX of the City of Jacksonville Beach Charter," the moving

portion of the petition states as follows:
I am a registered voter of Florida and Duval County with a residence
within the city limits of Jacksonville Beach, and I hereby petition
the Consolidated City of Jacksonville, in care ofthe Duval County
Supervisor of Elections, to place the following proposed

amendment to the Charter of the Consolidated City of
Jacksonville Florida on the November 8, 2022 general election
ballot.
(Emphasis added).
The petitions are therefore directed to the wrong municipality. By signing this petition, the

citizens of Jacksonville Beach are actually petitioning the Consolidated City of Jacksonville
the City of Jacksonville Beach

-

- not

to amend the charter of the Consolidated City of Jacksonville

-

not the City of Jacksonville Beach Charter. The City therefore asserts that the Plaintiff has failed

s This is especially true

in light of upcoming municipal elections in a few months. If the Plaintiff and petitioners
correct the deficiencies in the initiative process described here, the voters could be presented with a proposed
amendment that is not misleading on its face and which complies with Florida law.
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to meet the requirements of $ 166.031, Fla. Stat. because it failed to submit to the Supervisor of
Elections petitions directed to the City of Jacksonville Beach.

Plaintiff asserts this is a hyper technical scrivener's error. Plaintiff obtained the form from
the Supervisor of Elections, and Plaintiff simply failed to change the language to insert the correct

city and the correct charter. The Court accepts

- and the City concedes - that this was indeed a

drafting error by Plaintiff. However, it is not an eror without consequence. The Court cannot
conclude that this is a de minimus scrivener's elror, or that there is no reasonable probability

of

any voter confusion. See, Advisory Opinion to the Attorney Gen. re Citizenship Requirement to
Vote in Florida Elections,288 So. 3d 524,527

n.l (Fla. 2020).

These petitions are directed not only to the wrong municipality, but a municipality of which

the petitioners are also all citizens. Citizens of Jacksonville Beach are also citizens of the
Consolidated City of Jacksonville, with representation in that city's government as well. Thus,
however unlikely given the hyperlocal nature of the issue at hand, some of the petitioners could
reasonably have understood the petition to be directed to the other municipality of which they are
members: the consolidated City of Jacksonville. The Court cannot clearly conclude from a reading
say
of the petition itself the intent of the citizens who signed the petitions. The Court also cannot

that the petition language is absurd on its face, as the petition signers are members of both
who
municipalities referenced in the petition. Without evidence of the intent of those citizens
intended to
signed the petitions, this Court declines to assume which municipality each signer
petition.

no clear
As a result of the drafting error and the resulting likely confusion, Plaintiff has

to another
legal right to compel the City to place on its ballot a proposed amendment directed
to Plaintiff'
government to amend its charter. Accordingly, mandamus relief is unavailable
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IV.

DEFENDANT'SREMAININGARGUMENTSUNAVAILING.
The City advances several additional reasons why the ballot initiative should not be

presented to the

voters:

(l)

the proposed amendment is illegal in its entirety because it violates

federal labor statutes, and (2) the ballot summary misleads voters in additional ways. The Court
fi nds these

arguments unpersuasive.6

Defendant asserts that the proposed amendment is illegal in its entirety because it "would

force the City to continue to operate in a manner which the [Department of Labor] concluded
violates federal

law."

The Court does not concur. Nothing about the plain language of the

proposed amendment on its face violates federal labor statutes or would require the City to
continue the very practices which ran afoul of federal labor laws. The amendment language clearly

calls only for a resumption of lifeguarding operations by the Corps in "substantially" the same
manner. There are methods by which all parties could resume lifeguarding operations at the beach
under terms that would not violate federal labor statutes. Contrary to the City's representations,
the amendment would not require resumption of those operations in identically the same manner

(which arguably could pose challenges related to employment law). Moreover, even if the Court
found the City's argument on this issue to have more merit,

it would

not

justiff

a pre-election

challenge to the amendment such that the Court would prevent the citizens from voting on it.

In

a related argument, the

City contends the ballot summary is misleading because it does

not disclose to the voters (a) "the legal issues and financial liabilities imposed on the city by the

DOL because of the City's historical relationship with [Plaintiffl," or (b) the ongoing litigation
initiated by [plaintiff] against the City specifically because of the actions the City was forced to

it is perhaps unnecessary
In light of the Court,s ruling that the writ should not issue for the reasons set forth herein,
here in the event it
attention
minimal
gives
them
to address Defendant's ...ui"nirg arguments in detail. The Court
matter'
the
of
review
assists either the parties going forward here or appellate
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take to protect itself from further exposure to liability for violations of the Fair Labor Standards

Act." However, neither of these failures - even assuming the City's characterizations are correct

-

would prevent the matter from being presented to the voters. "Ballot summaries need not explain

every ramification of a proposal, but must make sure that the chief purpose is clear and unhidden."

Andrews v. City of Jaclrsonville,250 So. 3d 172, 174 (Fla. lst DCA 2018). No ballot summary
could possibly explain all litigation options or exposure of a given referendum or ballot initiative,
nor would Plaintiff be required to advise the citizens of the City's disputed interpretation of those
potential liabilities. The omissions would not preclude this issue from reaching the voters.

V.

CONCLUSION
As the undersigned stated during the hearing, this Court is loathe to interfere with the right

of citizens to exercise their political

will.

This power is reserved to the people and its import to

democracy cannot be overstated. Howevero these same citizens are entitled

to an accurate

recitation of an amendment's purpose and effect so that they will not be misled and can cast an

intelligent and informed ballot. Instead, what they have been presented with here is a poorly
drafted and misleading petition and proposed amendment. One can only hope that an issue of such

import to the citizens of Jacksonville BeachT will be handled with more care and respect in the
future by all parties and their counsel.
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As counsel for the City noted during the hearing, this issue has received much press attention and comment in the
communiry. One only has to look at the speed with the which the petitions were gathered to discern the import of this
issue to the community and that the citizens call for a solution to the problem between these parties.

t2

WHEREFORE, it is hereby ORDERED and ADJUDGED that:

1.

The Alternative Writ of Mandamus entered by the Court on August 16, 2022 is
discharged.

2.

Plaintiff s Emergency Complaint for Writ of Mandamus is DENIED.

DONE and ORDERED this 3lst day of August,2022, in Jacksonville, Duval County,
Florida.

CIRCUIT COURT
Copies to Counsel of record via electronic

filing
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